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A. NATURE OF REQUEST
IHSS Across-the-Board 3.6% Service Reduction

This provision would reduce each IHSS recipient’s total authorized hours by 3.6 percent effective February 1, 2011 through June 30, 2012.  Service hours would be restored effective July 1, 2012 to the recipient’s full authorized level based on the most recent assessment. Each recipient would have the ability to direct which individual service(s) are reduced.  The provision requires Notices of Action (NOA) be issued in all required languages to all affected recipients advising them of the total hour reduction, their ability to direct the hour reduction for specific tasks, and the ending date of the reduction.

Adult Programs Division:

The Adult Programs Division (APD) requests one (1.0) one-year Limited Term (LT) Staff Services Analyst (SSA)/Associate Governmental Program Analyst (AGPA) position.  Duties for this position include identifying system requirements in the Case Management Information and Payrolling System (CMIPS) for both Legacy CMIPS and CMIPS II; developing and managing changes for both systems; developing policy and providing implementation All County Letters (ACLs); creating new, and modifying existing, NOAs; researching appeals rights and coordinating with State Hearings Division; communicating changes and responding to queries from stakeholders, counties, and the public; and reversing all changes on July 1, 2012.

Legal Division:

The Legal Division (LD) requests one (1.0) one-year LT Staff Counsel (SC) III (Specialist) position for the Program Litigation Branch that serves APD.  This position will provide direct services including, but not limited to, legal research, analysis and review of policies, directives, and implementation proposals to APD staff who are responsible for implementing the 3.6% Across-the-Board Service Reduction for IHSS signed into law pursuant to AB 1612.

Provider Exclusions

These provisions allow prospective applicants, and applicants whose application has been denied on the basis of a conviction and for whom an appeal is pending, to be excluded from providing supportive services to any recipient of the IHSS program if they had been convicted of (1) a violent or serious felony as specified in subdivision (c) of Section 667.5 of the Penal Code and subdivision (c) of Section 1192.7 of the Penal Code; or (2) a felony offense for which a person is required to register under subdivision (c) of Section 290 of the Penal Code.  The provisions allow a recipient to submit an individual waiver to entitle him/her to hire the applicant.  Counties will be required to notify recipients of an offense that is subject to an exclusion and the process to submit an individual waiver to allow the applicant to provide supportive services to the recipient.  The Department will be responsible for developing the waiver form and the state and county shall be immune from any liability resulting from granting an individual waiver.

The new provisions also allow applicants to request a general exception to the exclusionary crime(s) from the Department.  Applicants who have been denied the general exception may request an administrative hearing.

Adult Programs Division:

The APD requests three (3.0) one-year LT SSA/AGPA positions.  Duties for these positions include developing policies for the waiver and general exception processes; developing county implementation procedures; developing implementing ACLs; revising the existing Provider Enrollment Form; creating a Recipient Waiver Form; revising existing provider enrollment notices; and coordinating and participating in discussions with stakeholders, DOJ, and the Department of Health Care Services (DHCS); developing reporting databases; acting as liaison with the Community Care Licensing Division (CCLD), LD, and counties; and providing oversight of county compliance.

Community Care Licensing Division:

The CCLD requests one (1.0) two-year LT AGPA position to determine whether applicants meet IHSS requirements to receive an exception, and one-half (0.5) two-year LT Office Technician (Typing) [OT (T)] to support the exception analyst, obtain IHSS criminal record information from counties, and manually enter data from those sources.

Legal Division:

The LD requests one (1.0) two-year LT SC III (Specialist) position for the Program Litigation Branch that will provide direct legal services to APD, CCLD’s Caregiver Background Check Bureau (CBCB) and LD’s Community Care Licensing Enforcement Branch (Legal CCL Enforcement) to implement Welfare and Institutions Code (W&IC) Section 12305.87 signed into law pursuant to AB 1612.  The requested position will be hereafter referenced as the APD attorney.  In addition, one (1.0) two-year LT Senior Legal Analyst and one (1.0) two-year LT Senior Legal Typist are requested to provide necessary support services to the APD attorney.

The LD also requests one (1.0) two-year LT SC III (Specialist) position for Legal CCL Enforcement that will be representing CDSS in administrative evidentiary hearings before an Administrative Law Judge (ALJ) for appeals filed by prospective IHSS providers denied enrollment based on a prohibited criminal conviction and a denial of an exception issued by CDSS pursuant to an administrative review.  This position will hereafter be referenced as the CCL Enforcement attorney.  Based on an estimate of 61 cases referred to LD each year, this will require the one (1.0) SC III (Specialist) position requested.  

WI&C Section 12305.87 sets forth new criminal criteria upon which to deny enrollment of a prospective IHSS provider, a new waiver process authorizing an informed IHSS recipient to waive a provider’s criminal conviction to provide services, a new CDSS administrative review process to assess the current status and criminal convictions of a provider denied enrollment, and a new entitlement for an administrative evidentiary hearing for providers denied enrollment pursuant to a CDSS administrative review.  In addition, certain appeal issues pursuant to W&IC Section 12305.87 may also be appealed via the written appeals process set forth in W&IC Section 12305.81.

The LD also requests $37,000 for the Department of General Services’ Office of Administrative Hearings (OAH) costs for processing the cases referred to LD for administrative hearing.  It is anticipated that 37 of the estimated 61 cases referred to LD per year will go to administrative hearing.  The CDSS reimburses OAH for conducting the hearings and pays for hearing-related costs such as court reporters, interpreters, and witness fees.

Provider Fee

This provision authorizes the Department to impose a new provider fee/tax to maximize funding for IHSS retroactive to July 1, 2010. IHSS providers will be required to pay a fee based on applying the state’s sales tax to services provided to IHSS recipients.  Revenues from the fee will be used to increase federal matching funds the state receives. Providers will receive an additional payment to offset the fee, which would amount to 7.5 percent of the provider’s adjusted gross income.  Implementation of this proposed tax requires approval from the Centers for Medicare and Medicaid Services (CMS).  This provision is expected to result in approximately $180-$200 million a year in federal funding to support the program.

Adult Programs Division:

The APD requests six (6.0) positions to perform fiscal and system modification to implement and administer the provider sales tax mandates. The six (6.0) positions include one (1.0) one-year LT Staff Services Manager I (SSM I), four (4.0) AGPAs (1.0 permanent and 3.0 one-year LT), and one (1.0) permanent Associate Management Auditor (AMA).  These positions will be responsible for working with the current vendor, the Financial Consultant Auditor, and stakeholders to design, develop, and implement system modifications to collect, report, pay, and administer the provider sales tax.

The SSM I will provide management supervision and oversight of the ongoing provider sales tax system process as well as provide overall program oversight and supervision of the four analysts, and the AMA regarding the implementation of the provider sales tax system requirements and program changes.  This includes reviewing and delegating assignments, as well as preparing and reviewing documents such as sales tax reports and written correspondence.  The SSM I will also establish systems to maintain control over the completion and implementation of all facets of the legislative requirements.

The SSAs/AGPAs will provide overall program oversight to vendor regarding the implementation of the Provider Sales Tax requirements and program changes.  The analysts will also coordinate and assist the vendor with developing system modifications and interface requirements; ensure completion and timely implementation of all facets of the legislative requirements; coordinate with vendor and state staff on data conversion and design, development and implementation strategies; research sales tax laws and reporting requirements; assist vendor with developing system modifications and requirements; coordinate with vendor and CMIPS staff on data conversion, design, development and implementation; develop and track fiscal management reports; develop and provide policy, regulation, and technical assistance in implementing the Provider Sales Tax; assist with the development of ACLs and All County Information Notices (ACINs); create emergency regulations, work orders, and system requirement changes as needed; provide technical input to DHCS in the development of the State Plan Amendment for the provider sales tax for Federal Approval.

The AMA will work to research sales tax laws and reporting requirements and evaluate and conduct research necessary to collect and document sales tax data for the required reports.  The AMA will also develop and track fiscal management reports and prepare audit methodology by defining the objectives and scope of the audit/review; prepare sampling methodology and sampling criteria; develop audit/review methodology; develop work paper requirements, data collection tools, reporting formats, documentation requirements and standards regarding the provider sales tax; and design and implement a quality control system for each review to ensure accuracy and consistency.  This quality control system includes verification of audit findings and follow-up.

After implementation these functions will require ongoing tracking and reporting of the provider sales tax processes and permanent positions are needed to provide further guidance as well as technical assistance to stakeholders.

Administration Division:

The Fiscal Systems and Accounting Branch (FSAB) will require one (1.0) permanent, full-time Accounting Administrator (AA) I (Specialist), to conduct the fiscal workload in developing and administering the IHSS provider fee program.  This position will provide intensive coordination with departmental staff and other state agencies to establish and maintain the new fund, modify the automated system, and create manual systems for cash flow in maximizing timely receipt of federal funds and other tax data.  This also requires ongoing fiscal functions for the providers’ sales tax that includes timely and accurate tax reports to prevent late or inaccurate reports, potential penalties, and interest.

Fingerprinting Requirements

This provision requires CDSS to implement rigorous anti-fraud efforts in the IHSS program.  These efforts include: (1) requiring all current and new IHSS providers to attend an orientation and be fingerprinted, (2) requiring all IHSS recipients to be fingerprinted, (3) requiring timesheets be signed under a statement acknowledging that false timesheets are subject to civil penalties, and (4) requiring fingerprints of both the recipient and provider on IHSS timesheets.

Adult Programs Division:

The APD requests six (6.0) permanent full-time positions that were requested in a Fiscal Year (FY) 2010-11 Budget Change Proposal (BCP) for IHSS Provider and Recipient Fingerprinting and Program Integrity activities.  The positions were administratively established; however, the BCP was not approved and the positions expired.  These positions are needed to implement and administer the provider and recipient fingerprinting mandates that were included in the FY 2010-11 Budget Act.  The requested positions include one (1.0) SSM I and five (5.0) AGPAs and are critical to the mission of CDSS and to the timely implementation of mandates required in the Governor’s Anti-Fraud and Program Integrity initiatives, specifically as they relate to the fingerprinting requirements for IHSS providers.  Duties for these positions include providing overall program oversight to the Office of Systems Integration and the Statewide Fingerprint Imaging System (SFIS) regarding the implementation of the fingerprinting requirements and program changes; ensuring completion and implementation of all facets of the legislative requirements; and responsibility for data collection (ongoing) and development of reports regarding provider enrollment, recipient/provider fingerprinting, targeted mailings, unannounced visits, and ongoing system review checks.

B. BACKGROUND/HISTORY

The APD provides administrative oversight of the IHSS programs which include the Personal Care Services Program (PCSP), IHSS Plus Option (IPO), and the IHSS-Residual (IHSS-R) program; as well as the Adult Protective Services (APS) program.

The IHSS program was established in 1973.  Today the IHSS programs provide services to approximately 440,000 qualified aged, blind, and disabled individuals allowing them to live safely in their homes and avoid institutionalization. The IHSS programs are administered locally by 58 county social service agencies with administrative direction and oversight by CDSS.  Eligible IHSS recipients receive such services as housecleaning, meal preparation, laundry, grocery shopping, personal care services (e.g. assisting with the administration of medications, assisting with basic personal hygiene, eating, grooming and toileting), accompaniment to medical appointments and protective supervision.

Personal Care Services Program

In 1993, the California Legislature passed AB 1773, Title XIX Personal Care Option Services of the Social Security Act establishing the Medi-Cal State Plan PCSP.  This enabled the state to obtain federal matching funds for the IHSS program.  Through an Interagency Agreement with DHCS, CDSS directs the counties’ administration of the PCSP.  Concurrent with its approval of the IHSS Plus Waiver (IPW) on July 31, 2004, CMS also approved a broader interpretation of PCSP to include protective supervision and domestic-and-related-only categories of service.  This interpretation enabled the state to transition an additional 10,000 individuals from the IHSS-Residual (IHSS-R) program to PCSP.

IHSS Plus Option

On September 29, 2009, the US Department of Health & Human Services, CMS, approved the IHSS Plus Option (IPO) as a State Plan Option under Section 1915(j) of Title XIX of the Social Security Act, with an effective date of October 1, 2009.  The IPO is the replacement program for the IPW, which expired September 30, 2009.  The approval of the IPO has permitted CDSS to continue to provide in-home supportive services to approximately 30,000 low-income aged, blind and disabled individuals with 50 percent federal financial participation (FFP), who are not be eligible for the PCSP.

IHSS-Residual Program

The IHSS-R program began in 1973 and currently provides services to those individuals who are not eligible for full-scope Medi-Cal and, therefore, are not eligible for PCSP or IPO.  IHSS-R is a state/county funded program.

IHSS Provider Registry

To offer services that assist consumers with greater access to providers, each county has created a provider registry. Acceptance to the registry requires attending an orientation and interview, providing references, and passing local and DOJ background screenings.

Criminal background checks are initiated by the submission of a fingerprint card or through an electronic transmittal to DOJ.  If the individual has no criminal history, DOJ will issue a clearance.  If the individual has a criminal history, DOJ will send a transcript, commonly referred to as a rap sheet, to the County APS Agency.  The rap sheet will show arrests and convictions, including both misdemeanors and felonies.

If, after analysis of the rap sheet, the county determines that an IHSS Registry applicant with criminal convictions is ineligible for IHSS registration unless an exception is granted, the county submits the applicant's criminal history information to CDSS's CCLD.

Across-the-Board 3.6% Reduction

Existing law specifies the maximum number of hours of service per month for IHSS recipients.  Over past decades, there have been various statutory provisions to temporarily reduce the total number of monthly hours for each recipient, including a 12% reduction in FY 1991-92.

Provider Exclusions

Existing law prohibits a person from providing IHSS if he or she has been convicted of specified crimes in the previous 10 years.  Under existing law, CDSS and DHCS were required to develop a provider enrollment form, to be completed by each person seeking to provide IHSS.

Provider Fee

The Sales and Use Tax Law imposes a sales tax on retailers for the privilege of selling tangible personal property at retail, measured by the gross receipts from the sale of those services in this state at a specified rate of those gross receipts.

Fingerprinting Requirements

The amendments to the FY 2009-10 Budget Act require CDSS to implement rigorous anti-fraud efforts in the IHSS program.  These efforts include (1) requiring all current and new IHSS providers to attend an orientation and be fingerprinted, (2) requiring all IHSS recipients to be fingerprinted, (3) requiring timesheets be signed under a statement acknowledging that false timesheets are subject to civil penalties, and (4) requiring fingerprints of both the recipient and provider on timecards.  Specifically, APD staff would work with stakeholders to redesign the IHSS timesheet to require both the provider and recipient to affix a fingerprint to a specifically designed area on the IHSS timesheet that will be submitted to the CMIPS II Timesheet Possessing Center as verification and approval of recipient of services performed.  Once scanned by CMIPS, the timesheet will be stored for 18 months and the electronic image will be retained for up to five years.  Additionally, the Anti-Fraud implementation activities would require staff to work with counties in obtaining fingerprints.

C. STATE LEVEL CONSIDERATIONS
Across-the-Board 3.6% Reduction

This minimal, temporary reduction should have little-to-no impact on recipients’ health and welfare, and should have no impact on other state/county programs assisting this population to remain safely in their own homes.  Additionally, this provision should have no impact on population levels in assisted-living facilities.

Provider Exclusions

The exclusions contained in this provision would allow IHSS recipients greater choice in selecting providers and should have no negative impact on IHSS recipient health and safety.  This proposal is consistent with statutory mandates (Health and Safety Code) and the California Code of Regulations that charge CCLD with the responsibility of protecting the health and safety of vulnerable clients in care.

Provider Fee

This provision will increase federal matching funds (if CMS approval is received for implementation), but otherwise will have no state-level considerations.

Fingerprinting Requirements

The CMIPS system for IHSS programs is maintained at the state level.  IHSS Systems Program Integrity (SPI) Unit will be responsible for developing the system fingerprinting requirements and enhancements that will track and monitor the input of provider and recipient information, track user identification, and any other requirements needed to detect and track fraudulent activities.

D. FACILITY/CAPITAL OUTLAY CONSIDERATIONS
None.
E. JUSTIFICATION

Across-the-Board 3.6% Reduction

Adult Programs Division:

The one (1.0) one-year LT position requested will be responsible for a variety of tasks associated with implementing this new state law.  The APD staff must first develop the policy consistent with the new state law requiring a reduction in total IHSS hours for each recipient without reducing hours for individual tasks, which is a new type of reduction strategy that has not been previously introduced.  Consequently, the existing data system (Legacy CMIPS) is not equipped to handle this type of reduction or issue appropriate notices, which requires APD staff working with the vendor to develop, implement, and manage work-around procedures to accomplish this.  Simultaneously, staff must also work with the vendor to make last-minute adjustments to programs in the new data system (CMIPS II) scheduled to be implemented in 2011.  The APD staff must also develop appropriate new NOA messages for this reduction and have them translated into different languages as required by state law.  Legacy CMIPS can only issue notices in Spanish and English, so alternative methods of issuing the translated NOA message must be developed and implemented.  Prior to implementation, staff must communicate and get approval on proposed changes from stakeholders, then write and distribute ACLs instructing counties on implementation.

Based on known history, APD staff will have to manage a large number of requests, complaints and appeals filed by recipients and their providers after the reduction is implemented.  The staff will have to coordinate with CDSS’ State Hearings Division plus respond to letters and other inquiries submitted by recipients and providers.  During past reductions, labor unions have urged their members to submit protest letters to the Governor, Legislators and the Department.  These protests cannot be handled by form letter since each recipient has an individual assessment that would need to be addressed.

Legal Division:

The LD requests one (1.0) one-year LT SC III (Specialist) position for the Program Litigation Branch that serves APD.  Currently, only two attorneys are assigned to APD, and they are primarily responsible for ongoing significant litigation (five lawsuits) involving FY 2009-10 budget reductions as well as continuing legal workload from APD.  With these assignments, they cannot absorb the additional workload associated with this across-the-board reduction.  The SC III position requested will need to be filled by an experienced attorney who has the ability to understand and advise APD on complex service reduction issues, recipient reassessment matters, and review of documented unmet needs, all with the intent of complying with federal Medicaid requirements, constitutional due process, the Americans with Disabilities Act, and the Rehabilitation Act.

On programmatic issues, the SC III will work closely with APD to develop directives and notifications, such as ACLs, ACINs, and NOAs to be sent to over 400,000 recipients of IHSS services.  Legal scrutiny will be necessary to ensure compliance with the specifications outlined in the statute as well as the other provisions of law.  In addition, the SC III will need to advise and assist APD staff regarding the appeal process set forth in statute and Information Technology (IT) service contracts that will be required to modify existing and proposed technology programs.  Further, if a court action is filed to enjoin CDSS from implementing this reduction, the assigned attorney will be required to provide pre-litigation support such as assessing potential legal issues, strategic planning to avoid litigation, and responding to demand letters and advocate concerns.  Post-litigation support will include answering interrogatories, drafting declarations, preparing and coordinating documents and witnesses for discovery, attending and participating in motions and pre-trial hearings, and coordinating issues with DHCS, the Department of Finance (DOF), the Health and Human Services Agency (HHSA), the Governor’s Office, External Affairs, legislators, and other local, state, and federal agencies.

Provider Exclusions

Adult Programs Division:

The mission of the Department is to serve, aid, and protect needy and vulnerable children and adults.  AB 1612 supports this mission and will give IHSS clients a better sense of security when hiring a provider.  AB 1612 provides additional enrollment requirements for IHSS providers and requires the Department to implement the processes for counties and PAs to provide the necessary service to the recipients in the IHSS program so they may have their choice of provider.  With the current workload in the APD, the positions requested are needed so that other program areas do not experience a deficit in the needs and services that are required. 

The three (3.0) LT positions requested by this BCP for the Adult Program Policy Bureau, the Litigation and Appeals Bureau, and the Fiscal Administration & Systems Bureau will allow the Department to provide uniform standards for the criminal background exclusionary waiver and general exception processes.  The SSA/AGPA positions are needed for developing and carrying out the policies and procedures required as well as those needed to accomplish full implementation.  They are the most appropriate staff levels to develop the necessary instruction and guidance to counties.  The 3.0 LT positions are needed as follows:

The one (1.0) LT Adult Program Policy Bureau analyst will develop policies to include waiver processes, general exceptions, and county procedures for implementation of new requirements; provide implementing instructions via ACL; complete revision of Provider Enrollment Form; create Recipient Waiver Form; revise existing provider enrollment eligibility notices and informing notices for recipients; develop new guidance sheets for description of exclusionary crimes; coordinate stakeholder workgroups, gather input, and provide feedback; and coordinate discussions with DHCS to resolve issues related to federal requirements for Medi-Cal providers and enrollment requirements for IHSS providers to maintain federal financial participation. This staff would also coordinate discussions with DOJ to resolve issues related to counties sharing criminal offender record information with CDSS and maintaining the confidentiality requirements.

The one (1.0) LT Litigation and Appeals Bureau analyst will serve as a liaison with counties and PAs regarding new waiver and general exception processes; coordinate with CCLD and LD regarding new General Exception process requirements; establish systems and processes for court record retrieval; review and analysis for pending provider appeals and record retention; act as a liaison with OAH regarding the new General Exception process; develop database to capture and report information pertaining to appeals, exceptions, waivers, and hearings related to adjudication of appeals; work with the California State University Sacramento to develop training curriculum for counties regarding newly mandated activities; and provide oversight of county compliance with mandated appeal activities.

The one (1.0) LT Systems analyst will work with the current vendor to identify system requirements for both the Legacy CMIPS and the CMIPS II systems.  The analyst will also coordinate and assist the vendor with designing, developing, and testing system modifications to implement the new Provider Exclusion requirements; assist with the development of ACLs/ACINs; regulations, work orders, and additional system requirement changes as needed; provide technical assistance to the vendor upon completion necessary for implementation; provide overall contract and program oversight to vendor regarding the implementation of the Provider Exclusion requirements; coordinate changes to the Provider Exclusion system requirements; and address any program changes.

Community Care Licensing Division:

Based on program experience, APD anticipates 20,000 IHSS registry applicants per year statewide.  The CCLD exception-needed rate for fingerprint submissions is currently ten percent, but only 60 percent of persons needing an exception typically request one.  Accordingly, CCLD expects 1,200 IHSS Registry applicant exception referrals (20,000 x 0.1 x 0.6 = 1,200) annually.

The CCLD would review any materials received in support of the exception request, follow up on incomplete packages, request and review crime reports, analyze cases and make an exception decision.  If CCLD determined that an applicant did not present a risk, an exception would be issued which would allow the applicant to be placed on the IHSS registry.  If CCLD determined that an applicant was not suitable, the applicant would be excluded from the registry, and CCLD would refer any appeal of the denied exception to the LD.

The established CCLD exception workload standard is one (1.0) AGPA per 984 exception referrals.  Therefore, CCLD would require one (1.0) AGPA position (1,200/984 = 1.22) to process IHSS registry exception referrals.  The established staffing ratio for support staff is one (1.0) OT (T) per two exception analysts.  Accordingly, one half-time (0.5) OT (T) would be required (1.0 AGPA/2 = 0.5) to obtain criminal record information from counties.  

Legal Division:
The LD requests one (1.0) two-year LT SC III (Specialist) position for the Program Litigation Branch that will provide direct legal services to the APD, CBCB and Legal CCL Enforcement.  Currently, only two attorneys are assigned to APD, and they are primarily responsible for ongoing significant litigation (5 lawsuits) involving 2009-10 fiscal year budget reductions as well as continuing legal workload from APD.  With these assignments, they cannot absorb the additional workload associated with WIC Section 12305.87.  The APD attorney position requested will need to be filled by an experienced attorney who have the ability to understand and advise APD, CBCB and Legal CCL Enforcement on complex provisions of state and federal laws, regulations and policies.  Legal services to be provided include but are not limited to: interpreting over 60 Penal Code crime provisions; deciphering and advising on Department of Justice criminal records; developing a “plain language” list of over 60 crimes for IHSS recipients; working closely with APD to develop directives and notifications, such as ACLs, ACINs and NOAs to ensure statutory compliance; providing legal analysis and advice on potential Medicare/Medi-Cal requirements for federal reimbursement  for IHSS providers; advising on administrative review procedures and provider exception requests; advising on administrative written appeal procedures and provider appeals filed pursuant to WIC Section 12305.81; and advising the CCL Enforcement attorney in preparing for administrative evidentiary hearings. The APD attorney will be required to provide legal review and recommendations on contracts for IT and OAH services that are necessary to implement WIC Section 12305.87.  In addition, the attorney will need to work with DHCS, DOF, the Health and Human Services Agency, Governor’s Office, External Affairs, legislators and other local, state and federal agencies.  The APD attorney will also be required to provide legal support to the Office of the Attorney General if an administrative evidentiary hearing decision is appealed pursuant to a writ of administrative mandamus and/or a lawsuit is filed challenging the provisions of WIC Section 12305.87.     

The LD also requests one (1.0) two-year LT SC III (Specialist) position for Legal CCL Enforcement.  This CCL Enforcement attorney will represent the Department in the Provider Exception evidentiary hearing authorized by WIC Section 12305.87.  It is estimated that 61 cases will be referred to the LD each year.  Each attorney can handle approximately 70 cases, so the LD will require 1.0 SC III position.  Duties include but are not limited to presenting testimonial and evidence to defend the administrative decision to deny a provider exception request, interview and prepare potential witnesses, review records, prepare pleadings, and develop evidence.  The attorney will brief legal issues and present cases before the ALJs at the OAH.  The attorney will be required to provide consultative services to the APD attorney and program staff in assessing the merits of an appeal.

The Legal Division requests one (1.0) two-year LT Senior Legal Analyst position to provide paralegal support for the APD attorney position requested.  The Senior Legal Analyst will be responsible for providing paralegal support to the assigned attorney that includes but is not limited to drafting correspondence and pleadings, researching and analyzing legal issues; assisting in hearings and litigation proceedings. 

The Legal Division requests one (1.0) two-year LT Senior Legal Typist position to provide administrative support for the APD attorney position requested.  The Senior Legal Typist will be responsible for typing and sending correspondence and documents, serving legal pleadings and orders, arranging appointments and meeting rooms, maintaining case files, preparing and maintaining travel-related documentation and answering and screening telephone calls.        

In addition, the Legal Division is requesting $37,000 for the Department of General Services’, OAH costs, for processing the cases referred to the Legal Division for administrative hearing.  It is anticipated that 37 of the 61 cases referred to the Legal Division per year will go to administrative hearing.  The CDSS reimburses OAH for conducting the hearings and pays for hearing-related costs such as court reporters, interpreters, and witness fees.  

Provider Fee

Adult Programs Division:

The six (6.0) positions requested will be responsible for working with the current vendor, the Financial Consultant Auditor, and stakeholders to design, develop, and implement the systems modification to collect, report, pay, and administer the provider sales tax.

The one (1.0) one-year LT SSM I will provide management supervision and oversight of the ongoing provider sales tax system process and will provide overall program oversight and supervision to the four (4.0) SSAs/AGPAs (1.0 permanent and 3.0 one-year LT) and the one (1.0) AMA regarding the implementation of the provider sales tax system requirements and program changes.  The SSM I will also establish control and monitoring systems to maintain control over the completion and implementation of all facets of the legislative requirements.  The SSM I will review and delegate assignments as well as prepare and review written documents, e.g. sales tax reports and written correspondence.

The SSAs/AGPAs will provide overall program oversight to vendor regarding the implementation of the Provider Sales Tax requirements and program changes.  The analysts will also coordinate and assist the vendor with developing system modifications and interface requirements; ensure completion and timely implementation of all facets of the legislative requirements; coordinate with vendor and state staff on data conversion and design, development and implementation strategies; research sales tax laws and reporting requirements; assist vendor with developing system modifications and requirements; coordinate with vendor and CMIPS staff on data conversion, design, development and implementation; develop and track fiscal management reports; develop and provide policy, regulation, and technical assistance in implementing the Provider Sales Tax; assist with the development of ACLs and All County Information Notices (ACINs); create emergency regulations, work orders, and system requirement changes as needed; provide technical input to DHCS in the development of the State Plan Amendment for the provider sales tax for Federal Approval.

The AMA will work to research sales tax laws and reporting requirements and evaluate and conduct research necessary to collect and document sales tax data for the required reports.  The AMA will also develop and track fiscal management reports and prepare audit methodology by defining the objectives and scope of the audit/review; prepare sampling methodology and sampling criteria; develop audit/review methodology; develop work paper requirements, data collection tools, reporting formats, documentation requirements and standards regarding the provider sales tax; and design and implement a quality control system for each review to ensure accuracy and consistency.  This quality control system includes verification of audit findings and follow-up.

After implementation these functions will require ongoing tracking and reporting of the provider sales tax processes and permanent positions are needed to provide further guidance as well as technical assistance to stakeholders.

Administration Division:

To support additional workload that will result from managing the IHSS provider fee provision of AB 1612, FSAB will require one (1.0) permanent full time AA I (Specialist) position.  This position is critical and essential in working with control agencies, department staff, and DHCS in establishing/maintaining the new fund, modifying automated systems and establishing new manual systems for cash flow to ensure timely receipt of federal funds.  Additionally, ongoing functions for the sales tax on the providers’ services include collection, reporting, payments and reconciliation; fund management and inter-fund transfers.

Without the approval of this requested position, the Department may be subject to federal audits and/or penalties and interest due to inaccurate records and tax reports.  As a result, the Department may lose federal funds and require additional General Fund (GF) to support the lost funds and/or penalties and interest.  The FSAB is unable to redirect staff or absorb this new workload.

Fingerprinting Requirements

Adult Programs Division:

The six (6.0) permanent positions requested are mission critical to the IHSS program and will form the SPI Unit.  Recent legislative hearings have focused on the issues of fraud and program integrity in the IHSS program and the effectiveness of CDSS responses.  The SPI Unit will have the lead responsibility in working with the SFIS vendor and various stakeholders in developing and implementing the policies associated with these fingerprinting mandates.

The APD staff will also work with the CMIPS II vendor and stakeholders to redesign the IHSS timesheet to require both provider and recipient to affix a fingerprint to a specifically designed area on the IHSS timesheet that will be submitted to the CMIPS II Timesheet Processing Center as verification and approval by recipient of services performed.  Once scanned by CMIPS, the timesheet will be stored for 18 months and the electronic image will be retained for up to five years.  The SPI Unit will work with the vendor to store the original fingerprints used for future timesheet comparison for anti-fraud efforts.  The Anti-Fraud implementation activities would require staff to work with counties in obtaining fingerprints.  A new timesheet would be designed to incorporate the fingerprints and secure their protection in the normal scanning process utilized in CMIPS II.  The new timesheet stock would be ordered and utilized in such a way that would meet the State Controller’s Office requirements.  Staff would need to work with the vendor in researching Fingerprint Transfer Equipment.

Lastly, an aggressive education and outreach effort will be required to train recipients and providers in using the fingerprint transfer tool and its placement on the timesheet.  Additionally, if the fingerprints are not recorded on the timesheet, it would be necessary to stop payment and return to provider for completion.  Unless an aggressive education and outreach effort is followed, it will be nearly impossible to achieve compliance.  It would take approximately two years to record all IHSS recipients’ fingerprints at pre-determined periods.

System implementation, tracking of fingerprint requirements, and ensuring proper use of the equipment used to capture the IHSS recipient and provider fingerprints will be the responsibility of the SPI Unit.  Without these resources, the provider and recipient fingerprinting mandates to the IHSS program will be in jeopardy of not being completed and implemented timely as mandated by statute.
F. OUTCOMES AND ACCOUNTABILITY

Across-the-Board 3.6% Reduction

Despite this temporary reduction, it is expected that IHSS recipients will still be able to remain safely in their own homes since they will be able to select which particular services they feel can be reduced each month.  This reduction is estimated to save $35 million in FY 2010-11.

Provider Exclusions

One of the major outcomes that can be achieved with the new requirements is ensuring recipients are aware of the exclusionary crimes that prohibit individuals from becoming providers but allowing these recipients the opportunity to submit a waiver and allow individuals who have been convicted of these exclusionary crimes to be hired and provide IHSS to a recipient.  Furthermore, adequate notification will reduce the risk of unsafe conditions to IHSS recipients and the waiver request form would lessen the risk of litigation against the Department and the counties.  The focus of these positions would be to develop the necessary standards and mandated forms to reduce the harm to IHSS recipients but still maintaining an IHSS recipient’s independence by allowing him/her to choose his/her provider.

Provider Fee

Outcomes will include timely responses to questions from IHSS providers, recipients, and county welfare offices regarding the successful implementation of the Provider Exclusions, Multi-County Clearance, Service Reduction (3.6%), Provider Fee, the newly redesigned
CMIPS II timesheet, implementation of provider and recipient fingerprinting policies and procedures associated with the Anti-Fraud and Program Integrity Initiatives for the IHSS program.  Additionally, APD will be able to provide ongoing operation and maintenance of system enhancements that will track and monitor the input of provider and recipient information, track user identification, and any other requirements needed to detect and track provider and recipient case management and fiscal activities.

Fingerprinting Requirements

Outcomes will include timely responses to questions from IHSS providers, recipients, and county welfare offices regarding the successful implementation of the Provider Exclusions, Multi-County Clearance, Service Reduction (3.6%), Provider Fee, the newly redesigned

CMIPS II timesheet, implementation of provider and recipient fingerprinting policies and procedures associated with the Anti-Fraud and Program Integrity Initiatives for the IHSS program.  Additionally, APD will be able to provide ongoing operation and maintenance of system enhancements that will track and monitor the input of provider and recipient information, track user identification, and any other requirements needed to detect and track provider and recipient case management and fiscal activities.

G. ANALYSIS OF ALL FEASIBLE ALTERNATIVES

Alternative One

Approve funding for all resources as requested.
Pros:

· Maximizes federal funding and generates GF savings.

· Will meet and satisfy Legislative Bill mandates.
· Provides resources to protect IHSS consumers by excluding unsuitable applicants with criminal histories from the IHSS registry.

· Will consolidate and automate processing of IHSS Exceptions statewide.

· Requested positions will provide needed resources to provide necessary oversight and implementation of new mandates.
· Provides resources to address anti-fraud efforts in the IHSS program.

· Allows the Department adequate resources to maintain compliance with state and federal laws and to avoid potential penalties.

Cons:

· Increase in GF expenditures.
Alternative Two
Do not approve funding for resources requested.

Pros:

· No increase in GF expenditures.
Cons:

· Poses a risk to the health and safety of IHSS recipients receiving care from a non-exempt provider.
· Puts the Department at risk of being in violation of state and federal laws.

· Puts the Department at risk of loss of federal funding due to federal audit findings.

· Puts the Department at risk of penalties and interest from the Board of Equalization if sales tax is not reported and remitted timely.

· Positions and resources would need to be redirected away from other program areas which will jeopardize other Departmental objectives.
· Could result in delays for legal reviews and could result in additional costs associated with defense of non-compliance with state and federal laws.

· Jeopardizes the implementation and oversight of activities necessary to ensure the integrity of the IHSS program and fraud detection efforts.

· Delays the IHSS fraud prevention and detection efforts which will move the Department toward greater program accountability.

· Cost savings of fraud prevention initiative (fingerprinting) will not be realized.

H. TIMETABLE

The funding for resources is requested effective July 1, 2011.  The requested one-year LT positions will be effective through June 30, 2012 and the two-year LT positions will be effective through June 30, 2013.
I. RECOMMENDATION

CDSS recommends approval of Alternative One, which will allow the Department to fully implement the changes to the IHSS program.

